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ABSTRACT

By late 1841 Charles Dickens had conquered most of the
English-reading public on both sides of the Atlantic.

Not very long after the news of Little Nell’s death in arrived
to an eagerly awaiting public on American shores, Dickens
himself made a pilgrimage to the Great Transatlantic Republic in
the hope of viewing first-hand the improvement in an
English-speaking country which had thrown off the shackles of
Britain's class system, industrial poverty, and religious in-
tolerance.

He was largely disappointed.

Dickens’ views on America are largely deductible from his
novel Martin Chuzzlewit, and in his American Notes for General
Circulation. The “for general circulation” tag already implies an
ironic criticism of Dickens’ response to the American view that
his works, and those of all British authors, were public property
in America and that Dickens and his countrymen should be
proud to be read in the United States on any terms.

This ‘was the American attitude until roughly this century.
America’s own literary development suffered disastrously from
the determined absence of copyright laws. One of the obvious
results of the turn-of-the-century changes in America’s copyright
law has been the emergence in this century of plentiful,
vigorous, world-class American writing:

This paper connects Dickens’ experience with the changes
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that have occurred in Taiwan over the past decade in regard to
copyright law, points to similarities and differences between the
two cases, and argues for a sane and reasonable copyright
policy.
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“It is good be shifty in a new country” — Captain Simon Suggs (1845),
on an American trait noted
by Dickens, c. 1842

The word is out: intellectual property rights have become
the most controversial issue as the age of information
struggles to be born. If we accept the Chinese maxim about
imaginative and factual writing X#7T% “literature and his-
tory are inseparable” and concede that literature and history
represent both linear and cyclical development, we can place
the struggle for international copyright, the parent of
intellectual property rights, in several historical contexts. This
paper addresses the initial efforts by the (then) most popular
new writer of fiction in the United Kingdom and the United
States, to bring the message of copyright to the land of the
free. That America has since then become perhaps the world’s
foremost litigant in the matter of copyright and related issues
may be of interest.

A major copyright act in Britain was passed in the reign
of Queen Anne, by the new Parliament of Great Britain,
representing a recently created country formed of England
(and Wales) and Scotland. This 1709 law was one of the first
steps towards protecting book rights in European and perhaps
world history. In practice, however, since most authors were
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bound by contracts to the sellers of their works, these latter
usually had perpetual rights to a published book. In 1774 a
fegal battle in the House of Lords resulted in denying sellers
of books an unchallenged monopoly. A still later act
established copyright as extending throughout the author’s
life, or twenty-eight years from a book’s publication, which-
ever was longer (Patten 18-19). There were crucially important
milestones along the long road to recognizing authorship as
ownership, and fit nicely into an 18th-century sense of
rationalism, progress, and the beginnings of extended literacy
in Britain (culminating in the Education Act of 1870, the year
of Dickens’s death).

These steps of unquestionable value in the history of
intellectual property rights, were insufficient to prevent some
forms of literary theft, such as unlicensed condensation, and
other changes in an author’s original text. By the 1830s the
struggle for a new, fair, comprehensive British copyright law
was led by multi-talented Thomas Noon Talfourd. Born the
same year as Keats and Carlyle. Talfourd was a playwright, a
Liberal Member of the post-1832 reformed Parliament for the
city of Reading, and a friend of Dickens {among several
Dickens was to make) from the “revolutionary” generation of
Shelley and Byron.

Talfourd had a clear personal stake in the copyright issue,
and as an old-fashioned liberal active in the 1830’s (a decade of
heady political changes in Britain), he had taken up the
struggle for copyright protection even before Victoria’s
accession in 1837. That year Parliament passed an internation-
al copyright act (Clark 27), and five years later new copyright
legislation would be approved. Dickens’s epoch-making Pickwi-
ck Papers, published in book form in 1837, was dedicated “To
Mr. Serjeant Talfourd, M. P., Etc., Etc..”

My Dear Sir,
iIf T had not enjoyed the happiness of your private
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friendship, I should still have dedicated this work to
you, as a slight and most inadequate acknowledgment of
the inestimable services you are rendering to the
literature of your country, and ... the authors of this and
succeeding generations, by securing to them and their
descendants a permanent interset in the copyright of
their works.

Many a fevered head and palsied hand [alluding to
Walter Scott] will gather new vigour in the hour of
sickness and distress from your excellent exertions;
many a widowed mother and orphan child, who would
otherwise reap nothing from the fame of departed
genius ... will bear ... higher testimony to the value of
your labours, than the most lavish encomiums from lip
or pen could ever afford. (Pickwick, dedication)

Talfourd’s work bore fruit when Viscount Mahon piloted his
version of Talfourd’s efforts through Parliament. On July 1st,
1842, two days after Dickens’s arrival in Liverpool on the
return voyage from New York, a new British copyright law,
providing protection for forty-two years after a book’s
publication, became effective. This, with few alterations, was
British copyright law until virtually the eve of the First World
War.

The issue of enforceable copyright legislation was of far
less importance in the infant United States, which in the 18th
century had generally followed British practice. The co-
lonies-into-states, however, had their own traditions of govern-
ments, laws, and legal mechanisms, and the sense of a federal
United States, with the emphasis on the first word, was
tenuous and slow in developing (so tenuous that 20 ‘\years after
Dickens’s visit it broke down to the extent of 600,000 dead).
The conflict between state and federal rights in the States is
still going strong, even with a media-based cultural
standardization process unknown in human history, and 150
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years ago, the federal, let alone international, enforcement of
something as abstract as mental property rights was far less
important than defending hostile borders, encouraging trade
and rehearsing for the clearly looming Civil War. In 1791 the
US Congress had passed the first national copyright law, and
again in 1831, that body approved several revisions to that
law, but the basis of the law remained fundamentally the same:
only authors who were citizens or residenis of the United States
were protected. Efforts by Senator Henry Clay and his
supporters to pass an international copyright law from the
1830°’s onward were were fruitless, and not until the Platt-
Simmons Act of 1891 did Congress make provisions for
international copyright, leaving the United States in the
company of only Russia and Turkey in this aspect of European
civilization:

The position of the United States was almost unique at
the time. The major civilized nations of the western
world early made provision of international protection of
authors’ rights. Denmark, acting in 1828, was the first.
Prussia followed in 1836 and England in 1837. In 1852
France granted protection to all foreign works ... Only
Russia, the Ottoman Empire and the United States were
outside the fold at mid-century. (Clark 27)

The young United States was remarkably literate rather than
literary, with a strong tradition that information as public
property had been a source of inspiration and victory in the
Revolutionary War. Within living memory the great American
“literary” vehicle had not been the lyric, or novel, but the
political pamphlet, meant for wide, rapid circulation, such as
James Otis’s The Rights of the British Colonists Asserted and
Proved (1764), and the newspaper. Protests against the Sugar
and Stamp Acts throughtout the 1760’s depended on newspaper
circulation and pamphleteering to fuel the agitation:
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The Townshend Acts took the colonists by surprise [but]
again the colonial press spewed out expressions of
protest ... Late in 1767 [John Dickinson’s] twelve Letfers
of a Pennsylvanta Farmer (as he chose to style himself)
began to appear in the Pennsylvania Chronicle, from
which they were copied in other papers and in pamphlet
form. His argument simply repeated with greater detail
and with more elegance what Daniel Dulany and the
Stamp Act Congress had already said. (Tindall 182)

American pamphleteering and journalism had made the
revolution thinkable and possible, and the great American
“literary” achievement in the 1770’s was a pamphlet, Common
Sense, written by an Englishman two years after his arrival in
the American colonies, that helped prompt another treatise, a
proclamation heard around the world, the Declaration of
Independence:

[in] 1776 Thomas Paine’s pamphlet Common Sense was
published anonymously in Philadelphia ... Within three
months more than 100,000 copies were in circulation.
“Common Sense is working a powerful change in the
minds of men,” George Washington said. “A few more
flaming arguments as Falmouth and Norfolk and the
principles of Common Sense will not leave many in
doubt.” (Tindall 199-200)

In 1842 international copyright was to a large extent an alien
concept in a nation with such a recent revolutionary past. At
any rate, the issue could wait until much graver problems had
been decided: many of these, such as that of slavery, depended
for their resolution on the quick availability of printed
information.

Further, Dickens’s visit took place in the midst of a severe
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American economic crisis, which had begun in the late 1830’s.
This was perhaps the worst time to suggest to Americans the
long-term benefits that would ensue from transferring large
amounts of dollars overseas. Dickens did not really understand
the financial climate of contemporary America, but as George
Orwell noted, he understood concepts such as decency, fair
play, and justice. Dickens remarked in a letter to Forster
during his American visit:

I'll tell you what the two obstacles to the passing of an
international copyright law with England, are: firstly,
the national love of “doing” a man in any bargain or
matter of business; secondly, the national vanity...I
seriously believe that it is an essential part of the
pleasure derived from the perusal of a popular English
book, that the author gets nothing for it. It is so
dar-nation ’cute—so kinowing in Jonathan to get his
reading on those terms ... The raven hasn’t more joy in
eating a stolen piece of meat, that the American has in
reading the English book he gets for nothing ... As to
telling them they will have no literature of their own,
the universal answer (out of Boston) is, “We don’t want
one. Why should we pay for one when we can get it for
nothing? Our people don’t think of poetry, sir. Dollars,
banks, and cotton are our books, sir.” (American Notes,
324)

The background against which the enthusiastic, impetuous
young novelist was to stake a claim to his fair share of
intellectual property was, with few exceptions, unfavorable
and would be insurmountable.

By the beginning of 1842 Dickens had taken the
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English-speaking world on both sides of the Atlantic by storm.
In four short years since the appearance of The Pickwick
Papers, he had established himself at the forefront of the new
novelists. He had initiated the novel of social comment in
serial form, and had made a major contribution in English
fiction to pulling along both a middle-and working-class
audience, and showing them to each other. With the
appearance of the immortal cockney Sam Weller in Pickwick,
Dickens’s career as a social surgeon and novelist-into-mytho-
logist was irrevocably underway. He created in Oliver Twist’s
“parish boy’s progress” a subject of shock, humor, pathos and
social comsciousness that spread throughout Britain and the
United States. His exposure in Nicholas Nickleby of the
Yorkshire “boy-farms” as torture chambers used by parents
who had no desire to have their sons at home, led to those
schools’ virtual disappearance by the 1840’s. The major
sensation in America before his visit was The Old Curiosity
Shop, whose moving pathos prompted tough gold prospectors
in the American West to weep for Little Nell and her
grandfather. No more telling picture of Dickens’s early
American popularity need be recounted than a contemporary
description of 5000 New Yorkers waiting at the dockside for
the ship bearing the latest number of The Old Curiosity Shop
from England, shouting frenziedly, “Is Little Nell Dead?”
Dickens’s reasons for deciding to visit the United States
were several but strongest were his desire to see first hand the
experiment in democracy taking place across the Atlantic, and
to clarify his own role as an author in American culture. By
the time of his departure for the New World, he was not yet
thirty, and the most brilliant representative in En-
glish-language fiction of what we could now call the articulate
Left. His fiction was accomplishing what Wordsworth had
ostensibly set out to do in the groundbreaking Lyrical Ballads
published 14 years before Dickens’s birth: Dickens’s early
protagonists are largely the outcasts, the forsaken, and the
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hitherto nearly voiceless members of society.

Dickens’s democratizing fiction struck the American note.
The Pickwick Club members are gentlemanly buffoons, and
Dickens’s first great “type” is Alfred Jingle, whose drawling
inanity Dickens repeated in later, greater works such as Bleak
House. In Oliver Tuwist, Dickens turned from spoofing the
leisured class to a terrifying tale of London low-life, replete
with vice, but with virtue triumphant in the end. Nicholas
Nickleby is a story of a middle-class family reduced to poverty,
and their eventual moral and financial victory over wicked
aristocrats and designing relatives, with some of the most
moving scenes centered on Nicholas’s rescue of the poor and
frierdless Smike (like Oliver, an illegitimate child). The Old
Curiosity Shop narrates the flight across Britain of impoveri-
shed, defenseless Little Nell and her grandfather, while in
Barnaby Rudge, completed just before his American voyage,
Dickens’s eponymic character certainly owes a debt to the
hero of Wordsworth’s poem “The Idiot Boy” —both characters
are mentally deficient paupers who perform feats of “hero-
ism” —and both Wordsworth and Dickens strongly affirm that
there is literary material at every level and in every corner of
society, asserting Wordsworth’s epoch-making claim that there
is “a tale in everything.” Dickens’s early novels produced a
sensation in America by exposing English vice and folly in an
unforgettable mixture of humor both wild and subdued,
brilliant dialogue, and touching pathos. To revere this
Englishman’s fiction became very nearly a gesture of Ameri-
can patriotism. By 1842 Dickens

was almost universally regarded by [Americans] as a
kind of embodied protest against what was believed to be
the worst in the institutions of England, [which were]
depressing and overshadowing in a social sense, and
adverse to purely intellectual influences. (Collins 116)
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Further, the boy, who had seen his father imprisoned for debt,
who had worked as a child-menial in a blacking warehouse,
and who had struggled into fame through sheer talent and
genius, thrilled at the vision of his reception in the
transatlantic republic:

It would be a good thing, wouldn’t it, if I ran over to
America about the end of February [7]... Washington
Irving writes me that if I went, as was never known in
any nation ... (American Notes, 303)

Washington Irving was right. But the welcome in the great
republic, fit, ironically, for royalty, was incongruous and
bizarre, and fed Dickens’s dissatisfaction with several Ameri-
can institutions: Particularly slavery, the tyranny of majority
opinion, and the scurrilousness of the American press.

In Dickens’s time American publishers would offer sums to
British authors for an endorsement of the American publisher’s
edition of a book, and to insure that the author would send his
work to them first, so the inevitable piracies thereafter lagged
behind the first American publication:

[In] 1837 [the American publisher] Henry Charles
Carey ... wrote for the first time to ‘Mr. Saml. Dickens’
to offer him L 25 ... for the parts of Pickwick which the
firm had already printed ... in April 1837 Carey, Lea, and
Blanchard had brought out 2,000 copies of a two-volume
edition containing ... Oliver Twist plus other matter in
Volume II. For none of these works had the firm offered
Dickens anything. Nor were they obliged to ... since no
reciprocal copyright agreement existed between England
and the United States. (Patten 95)

The abusive reaction in the American popular press to his
attempts to initiate discussion of the international copyright
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issue fueled his growing anger, and he quickly became alive to
the irony of his position as a hero/freak amid the enthusiastic,
superficial reception. The Americans would not take him as a
serious man with a grievance.

i

After a dangerous, miserable, stormy crossing Dickens
arrived in British North America, Halifax, on January 20th,
1842, and landed at Boston on the 22nd. He was sitting for
portraitists and sculptors within 48 hours of his arrival in
Boston. His first formal evening’s entertainment included a
dramatic performance of Nicholas Nickleby; his Boston hosts
bumptiously and boisterously confronting him on arrival with
the piracy and mutilation of his own work, and expecting him
to enjoy and appreciate the theft publicly. At the banquet in
his honour given inn Boston, February 1ist, 1842, and at the
end of a brilliant, funny and grateful speech (I must quote at
some length), Dickens approached his conclusion with

Gentlemen ... before I sit down, there is one topic on
which I am desirous to lay particular stress ... You have
in America great writers—great writers—who will live
in all time, and are as familiar to [English] lips as
household words. Deriving ... their inspiration from the
stupendous country which gave them birth, they diffuse
a better knowledge of it, and a higher love for it, all
over the civilized world. I take leave to say, in the
presence of some of these gentlemen, that I hope the
time is not far distant when they, in Americe, will
receive of right some substantial profit and return in
England from their labours; and when we, in England,
shall receive some substantial profit and return for ours.
Pray do not misunderstand me. Securing for myself from
day to day the means of an honourable sustenance, I
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would rather have the affectionate regard of my fellow
men, than I would have heaps and mines of gold. But the
two things do not seem to me incompatible. They cannot
be, for nothing good is incompatible with justice. There
must be an international arrangerment in this respect;
England has done her part, and I am confident that the
time is not too far distant when America will do hers. It
becomes the character of a great country; firstly,
because it is justice; secondly, because without it you can
never have, and keep, a literature of your own. (Fielding
21) [italics mine]

The banquet’s participants were captivated by their guest’s
eloquence and charm, and wildly applauded at the end of
Dickens’s speech. Nevertheless, all following sqeakers stayed
away from this volatile issue:

No later speaker that evening left the safe regions of
eloquent platitude by referring to the subject of
international copyright. The next day newspapers
screamed that Dickens had been guilty of bad taste.
... Dickens’s refusal to be silenced ... make it one of the
excited controversies of his visit. Much of the anger was
no doubt whipped up by the newspapers, who were
themselves often among the worst offenders against the
rights of authors—which was much as if a burglar
should object to the ill-breeding of a reference to
housebreaking. But Dickens did not ask whether his
claim was selfish, but whether it was just ... And there
were many who felt that he had right on his side and
that there was nothing objectionable in either his
manner or his matter. (Johnsons 208)

In Hartford, Connecticut, on February 7th (his birthday),
Dickens attended another sumptuous banquet in his honor;
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and, called upon to speak, he repeated his message with
metaphorical power, invoking the characters of Sir Walter
Scott:

... Gentlemen, as I have no secrets from you, in the spirit
of confidence you have engendered between us ... I never
will ... while I remain in America, omit an opportunity of
referring to a topic in which I and all others of my class
[authors] on both sides of the water are equally
interested...I would beg leave to whisper in your ear two
words, International Copyright ...

It was well observed the other night ... that if there
had existed any law in this respect, Scott might not have
sunk beneath the mighty pressure on his brain, but
might have lived to add new creatures of his fancy to the
crowd which swarm about you in your summer walks ...

I pictured [Scott’s characters], fresh from traversing
the world, and hanging down their heads in shame and
sorrow that, from all those lands into which they had
carried gladness, instruction, and delight for millions,
they had brought him not one friendly hand to h\e]p raise
him from that sad, sad bed. No, nor brought him from
that land in which his own language was spoken, and in
every house and hut of which his own books were read
in his own tongue, one grateful dollar-piece to buy a
garland for his grave. Oh! if every man who goss from
here, as many do, to loock upon that tomb in Dryburgh
Abbey, would but remember this, and bring the recollec-
tion home! (Fielding 24-25)

Again Dickens brilliant eloquence was “cheered loudly during
the delivery, and at the conclusion of every sentence”
(Fielding 26), and again the response in the popular press to
his mention of copyright was shrill and angry:

The howl in the press began immediately. The Hartfcrd
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Times said, “It happens that we [require] no advice on
the subject [of copyright] and it will be better for Mr.
Dickens if he refrains from introducing the subject
hereafter ...” Other newspapers asserted that he was no
gentleman, that he was a mercenary scoundrel, that he
was abusing the hospitality of the United States by
uttering such criticism of his hosts ... Anonymous letters
echoed these attacks in every key of scurrility. (Johnson
210-211)

The remarkable contrast between American society’s en-
thusiasically thumping Dickens on the back with one hand,
while the other was busy lifting his wallet out of his pocket,
forms a supreme irony. Public banquets and balls represented
a carnival of welcome, gaiety, and mutual delight in the land
of the free between hosts and guest. Private corrsepondence
showed another side:

Freedom of opinion! Where is it? I see a press more
mean, and paltry, and silly, and disgraceful than any
country I ever knew...I speak of Bancroft, and am
advised to be silent on the subject, for he is ‘a black
sheep—a Democrat’ 1 speak of Bryant, and am
entreated to be more careful, for the same reason. I
speak of international copyright, and am implored not to
ruin myself outright ... if I had been born here and had
written my books in this country, producing them with
no stamp of approval from any other land, it is my solemn
belief that I should have lived and died poor, unnoticed,
and a ‘black sheep’ to boot. (American Notes, 317) [my
italics]

Dickens saw that, apart from the complex social and
aesthetic reasons behind his success in fiction, his American
popularity was based firmly on the prestige he had already
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built in England. In stealing his novels, American puktlishers
felt certain of a hit, and they were quite right. But what a
disaster for American literature! When it was financially
safer to steal Byron and Walter Scott in the previous
generations, and Dickens and his English contemporaries in
the present, what chance had an American literature to strike
roots and flourish? There i1s an unevenness in American
imaginative writing in the nation’s first century of existence,
1770-1870, considering the importance of that experiment in
revolution, nation-building, clash of cultures, bitter political
rivalry, and civil war:

According to one version of American cultural history,
there was no American literature until the second third
of the nineteenth century when, in Ralph Waldo
Emerson’s phrase, “men grew reflective,” and at long
last “mind had become aware of itself.” Explanations for
the literary barrenness of early America were offered
then and have been reiterated since .... (Foner 667)

The development of American literature is a diffcult and
complex issue. If we accept in any sense, however, the above
“version of American cultural history” we can ponder to what
degree Dickens was right to insist that the absence of
international copyright retarded the early growth of an
American, as opposed to an English-language, literaturs. The
Marquis de Chastelluz, a French aristocrat who fought in the
American Revolution, thought the conflict had generated
“more heroes than she [America] has marble and artists to
commemorate them.” (Tindall 240) And this may apply to early
19th-century Americar writing as well.

Later, when Lea and Blanchard, identified above as the
America pirates of Oliver Tuist, offered terms for Dickens’s
endorsement of their firm’s publication of American Notes, he
refused with ironic rancor:
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Dear Sirs— ... Disgusted with the infamous state of the
Law in respect of copyright, and confirmed in the
opinion I have always held that there is no reasonable
ray of hope of its being changed for many years to come,
I determined that ... the American people should have the
full pride, honour, glory, and profit of it...and that I
would have nothing blown to me by a side wind, which
the dishonest breath of the popular legislature withheld.

1 hope that the more you see of this plunder and the
dirty hands into which it goes, the more you will feel
and advocate the necessity of a change. (American
Notes, 327) [my italics]

The 29-year-old Dickens crossed to America at the roughest
time of year on a modern fire-powered ship. That the 30-year
old booked his passage and traveled back to England on a
slower, traditional sailing ship seems to suggest a metaphor
for his transformation from the hopeful, enthusiastic re-
publican sympathizer to a much more complex, idiosyncratic
liberal conservative observer of English life, and a deeper,
more penetrating writer. Dickens’s first American visit helped
change the passionate radical into a reformer with no easy
answers to society’s problems, unless, as Otwell says, the
profoundly simple solution that “if men would behave decently
the world would be decent.” Dickens, he chaims, became

.. a man who is always fighting against something, but
who fights in the open and is not frightened...a man
who is generously angry—in other words, a nineteenth-
century liberal, a free intelligence, a type hated with
equal hatred by all the smelly little orthodoxies which

are now contending for our souls. (Orwell, 75)

Dickens found a different America on his reading tour of the
United States in the late 1860°s, and that is a topic for a




358 TAMKANG REVIEW, Vol. XXV, Nos. 3, 4

different study. But the meaning of his first trip to America
should not be lost on us. We must strongly support the current
international property rights and copyright movement, but this
issue did not spring up fully grown yesterday, and Dickens’s
first skirmish with copyright in the United States shows a
problem with firm roots in America’s own recent past. Merely
negative assertions, though true, that the biggest international
book pirate in recent history has been the United States, or
that Joyce’s Ulysses was being blatantly pirated in America as
recently as the 1930’s, should not prevent us from vigorously
defending international copyright. But when pointing
fingers, perhaps, we would do well to recall these precedents,
take Dickens’s cue, and try to be somewhat generously angry
in working out solutions to the modern version of this
recurring and increasingly complex issue.
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